
 
 

 

Shutdown of all non-essential activity:  
What are the workplace implications? 
 
 
Yesterday the Victorian and NSW governments announced a likely shut down of all non-essential 
activity over the next 48 hours. It appears likely other states and territories will follow suit. This 
post provides some answers for employers in Victoria and NSW (and across Australia) will be 
wondering what a shutdown means for their workplaces. 
 
Please note when reading the below that if an enterprise agreement or employment agreement 
contains provisions relating to stand down in such circumstances, those provisions must be 
followed and not the Fair Work Act 2009 (Cth) (Fair Work Act). 
 
In our view, any business legally prevented from operating during the shutdown would be 
experiencing a stoppage of work for a cause for which the employer cannot reasonably be held 
responsible. This means the employer is likely to be able to lawfully stand down affected 
employees without pay under section 524 of the Fair Work Act 2009. Affected employees are 
those who cannot usefully be employed during the period of the stoppage of work. Bear in mind 
that even for ‘non-essential’ businesses, employees may be usefully employed during a shutdown 
e.g. by working remotely.  
 
Even businesses which can continue to trade, but just in a limited way, are likely to be able to 
stand down affected employees without pay under section 524 of the Fair Work Act (subject to 
any enterprise agreement or employment agreement). An example might be a restaurant 
prevented from providing in-house dining and so does not need wait staff but continues to 
operate a delivery service, so needs kitchen staff. 
 
Employers standing down employees without pay can agree with the employees to draw down on 
annual leave or (sometimes) long service leave, or take such leave in advance (subject to legal 
requirements), sometimes at half pay. Applicable modern awards and long service leave 
legislation will govern the ability to do so, so be sure to comply with legal requirements if taking 
such steps. 
 
Also, remember that section 524 of the Fair Work Act is unlikely to be available to assist employers 
who could have employees doing work but at economic detriment to the business. For example, 
even if a loss of customers means an employer does not wish to continue paying workers, there is 
unlikely to be a ‘stoppage of work’ for which the employer cannot reasonably be held responsible. 
It is more that it is just financially expedient for the employer to cease trading, rather than there 
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being a ‘stoppage of work’. This results in a standard redundancy situation due to the downturn in 
work. 
 
Of course, there are many options available to employers in such circumstances, even if they 
cannot legally stand down employees without pay. The options include asking employees to take 
paid annual or (in some circumstances) long service leave, directing employees to take leave 
(subject to the legal requirements of such directions), asking employees to agree to reduced 
hours or remuneration, asking employees to take unpaid leave, and voluntary or involuntary 
redundancies. 
 
Any business considering taking any of these measures or standing employees down without pay 
should seek employment law advice before proceeding, due to the significant risks of getting it 
wrong. We are offering discounted rates for any employers needing advice about the impacts of 
COVID-19. Please contact Joel Zyngier, Workplace Law practice leader, on 
jzyngier@gclegal.com.au if you would like to discuss your business’ circumstances. 
 
We will release further updates over the course of the coming days as the nature and scope of the 
shutdowns become known. 
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